
1 
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Smt. Sikha Goswami Vs. Sri Loknath Mahanta and anr 

 

 

Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

29th day of February, 2020 

MISC. (J) NO. 69/2019 
(Arising out of T.S. No.39/2019) 

 

  Smt. Sikha Goswami  
Wife of Loknath Mahanta 
Resident of Flat No.20 B, 2nd Floor 
Pratishtha Apartment  
Beltola Survey Basisthapur 
Bye Lane No.4, Guwahati 
Kamrup (Metro), Assam 
      -- Petitioner     

   -Vs.- 
 (1)  Sri Loknath Mahanta 
  Son of Late Mangal Chandra Mahanta 
 Resident of Swastika Apartment 

1st Floor, Opposite Purabi Diary, Juripar 
Six Mile, Guwahati, Kamrup (Metro) 

 Assam, PIN 781018 
 
(2)  Rouchanara Begum 
  Wife of Abdul Rahman Shikh 
 Morangaon, Behali 

District - Biswanath 
  Assam, PIN 784166 

----- Opp. Parties 
 

A petition under Order 39 Rule 1 and 2 of Code of Civil 
Procedure and finally came up for hearing on-20/02/2020 
in presence of following Advocates: -  
 

Ld. Advocate appeared for the petitioner          : - K. Gogoi 
Ld. Advocate appeared on behalf of OP  : - A. Medhi    
        

 
Petitioner’s case 

 

1. Petitioner‟s case appears to be in a narrow campus is that petitioner prayed 

for passing an order of temporary injunction against the O.Ps contending 
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that petitioner is a serving teacher and OP is husband of the petitioner. That 

the O.P No.1 out of his love and affection and for the future security of his 

newly wedded wife on 19-07-2016 affirmed the ownership of one plot of 

land measuring 2 Kathas situated at Biswanath covered by Dag No.98, Patta 

No.22 and a flat measuring 1191 Sqft at Guwahati in favour of petitioner by 

way of executing a written instrument. That after affirmation of O.P No.1, 

petitioner represented herself to be as owner of the schedule land and flat of 

Guwahati.  That on 25-02-2019 the petitioner informed by her well wishers 

that O.P No.2 who is a complete stranger of the suit land had applied for 

sale permission in respect of suit land and against which the petitioner 

raised protest before the concerned authorities and same is still pending for 

disposal. That O.P No.2 being a complete stranger has no right or authority 

to apply for any sale permission of suit land. The O.P No.1 by way of 

instrument dated 19-07-2016 affirmed the right, title and interest of 

petitioner over the suit land. That O.P No.2 has no right, title and interest 

over the suit land and as such her application for seeking permission for sale 

of the schedule land liable to be rejected. The petitioner further pleaded that 

during the pendency of the suit filed by the petitioner for declaration of her 

right, title and interest over the suit land the O.P may dispose or alienate the 

suit land and in case of any alienation of suit land the petitioner shall suffer 

irreparable loss and injury from her legitimate claim.  Hence, the petitioner 

filed this petition for passing an order of temporary injunction against the 

O.Ps.      

OP’s case 

2. O.Ps filed written objection denying the entire averment of the petitioner, 

claiming that the prayer of the petitioner is not tenable in the eye of law. It 

is further pleaded by the O.P that O.P No.1 is not the husband of the 

petitioner and he never married the petitioner on 09-02-2016 at Ranga 

Gorha Mandir and they never lived at Guwahati as husband and wife. That 

O.P No.1 not affirmed the ownership of plot of land measuring 2 kathas in 

favour of the petitioner. That O.P No.1 is absolute owner of the suit land and 

O.P No.1 agreed to sell his land to O.P No.2, so the O.P No.1 & 2 have full 

right to apply for sale permission. That petitioner has not acquired any right, 

title and interest over the suit land through the instrument on 19-07-2016 
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and she is not entitled to get rectification of record. The instrument dated 

19-07-2016 is not a valid document. Upon the above, the O.Ps prayed to 

dismiss the petition.    

3. During the time of hearing neither the petitioner nor the O.P‟s have adduced 

any sort of evidences before this court. Both the sides submitted Xerox 

copies of certain documents before this court. However, the prayer of 

petitioner filed in support with affidavit supporting the contents of prayer.  

4. I have heard both the sides and perused the entire pleadings on record 

along with the copies of documents submitted with the plaint. 

5. In the light of the pleadings of the petitioner to decide the injunction prayer 

filed under Order-39 Rule-2 of CPC followings are appears to be the points 

for determination: -  

1.  Whether there is any prima facie case in favour 

of the petitioner? 

2.  Whether balance of convenience favours the 

case of petitioner? 

3.  Whether petitioner is going to suffer 

irreparable injury in the event the court not 

granted temporary injunction against the 

O.P’s?  

6. Order 39, Rule l(c) provides that temporary injunction may be granted 

where, in any suit, it is proved by the affidavit or otherwise, that the 

defendant threatens to dispossess the plaintiff or otherwise cause injury to 

the plaintiff in relation to any property in dispute in the suit, the court may 

by order grant a temporary injunction to restrain such act or make such 

other order for the purpose of staying and preventing or dispossession of the 

plaintiff or otherwise causing injury to the plaintiff in relation to any property 

in dispute in the suit as the court thinks fit until the disposal of the suit or 

until further orders. 

7. It is settled law that the grant of injunction is a discretionary relief. The 

exercise thereof is subject to the court satisfying that (1) there is a serious 

disputed question to be tried in the suit and that an act, on the facts before 

the court, there is probability of his being entitled to the relief asked for by 

the plaintiff/defendant; (2) the court's interference is necessary to protect 
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the party from the species of injury. In other words, irreparable injury or 

damage would ensue before the legal right would be established at trial; and 

(3) that the comparative hardship or mischief or inconvenience which is 

likely to occur from withholding the injunction will be greater than that 

would be likely to arise from granting it. 

8. In the light above discussed the principles in the forthcoming discussions 

this court shall try to ascertain whether any of such grounds exist upon 

which the prayer of the petitioner may be allowed.  

9. To grant the order of temporary injunction is purely a discretionary power of 

the court. This discretion is to be exercised according to the established 

judicial principles and judicially. The following principles are laid down for 

consideration by the court while granting temporary injunction: 

 Prima facie case 

 Balance of convenience 

 Irreparable injury. 

PRIMA FACIE CASE 

10. Points for determination no-1 relates to the fact as to whether petitioner 

has any prima facie case in her favour? Let us understand the term of 

„prima-facie case‟ in the light several pronouncements.  

11. The Hon‟ble Supreme Court in Marin Burn Ltd. v. R.N. Banerjee, 1958-I 

L.L.J. 247 held that  

„A prima facie case does not mean a case proved to the hilt but 

a case which can be said to be established if the evidence 

which is led in support of the same were believed. While 

determining whether a prima facie case had been made out, 

the relevant consideration is whether on the evidence led it was 

possible to arrive at the conclusion in question and as to 

whether that was the only conclusion which could be arrived at 

on that evidence. 

12. In Gujarat Electricity Board, Gandhinagar v. Maheshkumar and Co. 

Ahmedabad 1995(5) SCC 545 wherein it was held that--- 

“Prima facie case” means that the Court should be satisfied 

that there is a serious question to be tried at the hearing, and 

there is a probability of Plaintiff obtaining the relief at the 
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conclusion of the trial on the basis of the material placed 

before the Court. “Prima facie case” is a substantial question 

raised bona fide which needs investigation and a decision on 

merits. The Court, at the initial stage, cannot insist upon a full 

proof case warranting an eventual decree. If a fair question is 

raised for determination, it should be taken that a prima 

facie case is established. The real thing to be seen is that the 

Plaintiff‟s claim is not frivolous or vexatious.‟ 

13. From the understanding of above said settled case laws this court finds that 

“prima facie” means at the first sight or on the first appearance or on the 

face of it, or so far as it can be judged from the first disclosure.  

14. In the forthcoming discussions this court shall try to ascertain as to whether 

the dispute in hand has prima-facie case. In the instant case in hand, the 

petitioner prayed to pass an order of temporary injunction against the OPs 

contending that O.P No.1 being her wedded husband on 19-07-2016 

executed an instrument affirming the ownership of the petitioner over 2 

Kathas of land covered under Dag No.98, Patta No.22 and a flat measuring 

1191 Sqft. Per contra, O.Ps of this case denied the ownership of the 

petitioner over the suit property. O.P. No.1 Laknath Mahanta along with 

Rouchanara Begum in their written objection emphatically pleaded that no 

right, title and ownership was been acquired by the petitioner over the suit 

land vide instrument dated 19-07-2016.  

15. Certainly, petitioner admitted the previous ownership of the suit property 

admitting that O.P No.1 was owner of the suit land and she married to O.P 

No.1 in a Mandir and lead their conjugal life at Guwahati and consequent to 

that O.P No.1 executed an instrument in her favour affirming her right, title 

and interest over the suit land. Petitioner utters about an instrument and 

submitted Xerox copy of that instrument as document no.2, that appears to 

be a written executed document by O.P No.1 Loknath Mahanta on a non-

judicial stamp paper amounting to Rs.20/-. At this stage without entering 

into the merit of the dispute in hand, on careful perusal of document no.2 it 

disclosed that it is an unregistered document wherein it is stated that 

Loknath Mahanta by delivering a declaration affirmed that he had handed 

over the right of land measuring 2 kathas covered by Patta No.22, Dag 
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no.98 and a flat measuring 1191 at Guwahati. Undeniably, the document 

no.2 appears to be an unregistered instrument and through that 

unregistered instrument the ownership of the property cannot be 

transferred. It is indeed hit by Section 17 of Registration Act and Section 

49/54 of T.P. Act. Whether O.P No.1 Loknath Mahanta had executed that 

unregistered instrument dated 19-07-2016 in favour of the petitioner? Or 

whether through that instrument any right, title and interest acquired by the 

petitioner? Or whether the petitioner is the legally wedded wife of O.P No.1 

Loknath Mahanta? All the aforesaid questions disclosed from the pleadings 

on record shall be adjudicated on having a full-fledged trial and those 

questions further relates to mixed questions of facts and law. It appears to 

be a premature stage to decide that vide instrument dated 19-07-2016 the 

petitioner had acquired any right, title and interest over the suit land and 

without adjudging the questions formulated above, this court on having a 

full-fledged trial is not in a position to presume the document above to be a 

proof of ownership. As such, it is seen that entire claim of petitioner rests 

upon the written instrument dated 19-07-2016 and genuineness, legality and 

correctness of that document needs to be arbitrated on appreciation of oral 

and documentary forms of evidences and without deciding the admissibility 

of that document it is hardly possible for a court to decide the ownership of 

the petitioner over the suit land.  

16. Therefore, in the light of the aforesaid discussion, this court is constrained to 

opine that petitioner failed to establish prima-facie case in her favour.  

Accordingly, points for determination no-1 answered in negative and against 

the petitioner. 

Balance of convenience or inconvenience: 

17.  Points for determination No-2 relates whether balance of 

inconvenience favours the case of petitioner? Now, coming to another 

golden principle of granting injunction in respect of balance of convenience 

and inconvenience, this court finds that the O.P. No.1 is admitted to be 

original owner of the suit land and subsequently petitioner claimed that O.P. 

No.1 had affirmed right, title and interest of petitioner by executing an 

instrument dated 19-07-2016. The validity and the correctness of the 

instrument cannot be adjudicated at this stage without having a full-fledged 
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trial and prima-facie facts does not disclose the absolute ownership of the 

petitioner over the disputed land. Hence, in the light of aforesaid discussion, 

this court finds that petitioner failed to establish the second golden principle 

of granting injunction i.e. balance of conveniences in her favour.  

Accordingly, points for determination no-2 answered in negative and against 

the petitioner.  

Irreparable injury: 

18. Points for determination no-3: - Whether petitioners are going to 

suffer irreparable injury in the event the court not granted 

temporary injunction against the O. P’s? In the case of Orissa State 

Commercial Transport Corporation Ltd. v. Satyanarayan Singh 

(1974) 40 Cut LT 336 it was observed that „Irreparable injury’ means 

such injury which cannot be adequately remedied by damages. The remedy 

by damages would be inadequate if the compensation ultimately payable to 

the plaintiff in case of success in the suit would not place him in the position 

in which he was before injunction was refused. In the light of the aforesaid 

ratio in the forthcoming discussion this court shall try to ascertain whether 

the petitioner is going to suffer any irreparable loss if injunction prayer is 

refused by the court.  

19. In the foregoing discussion, we have already observed that petitioner‟s side 

failed to establish prima-facie case as well as balance of convenience or 

inconvenience in her favour. O.P. No.1 is admittedly appears to be original 

owner of the suit land and subsequently petitioner claimed that O.P. No.1 

had affirmed her right, title and interest by executing an instrument dated 

19-07-2016. The validity and the correctness of the instrument cannot be 

adjudicated at this stage without having a full-fledged trial in TS No.39/19, 

but prior to that at this stage considering the pleadings on record in the 

backdrop of documents produced before this court, this court finds that non-

granting of any injunction in favour of the petitioner shall not create any 

irreparable injury in her favour. Hence, it can be safely held by way of 

observing that petitioner side failed to prove irreparable injury in her favour. 

Hence, this issue no-3 answered in negative and against the petitioner.  

20. In the light of discussions and decisions above this court finds that petitioner 

failed to prove three golden principles of granting the injunction in her 
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favour. Hence, the petitioner is not entitled to get an order of temporary 

injunction against the O.P.  

21. In the result the prayer of petitioner is dismissed without cost. Both the 

sides shall bear their respective cost. Accordingly, the instant Misc. (J) is 

disposed of on contest. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


